
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  As the law now exists, individuals are 
provided with statutory coverage if they have 
an impairment that substantially limits only 
one major life activity without regard to its 
impact on other major life activities.  
Moreover, impairments that are episodic in 
nature or that are in remission will still be 
considered to constitute a “disability” if the 
impairment would substantially limit a major 
life activity when active.  These provisions 
overturn the decision of the United States 
Supreme Court in Toyota Motor 
Manufacturing Co. of Kentucky, Inc. v. 
Williams (2002) which imposed a much 
tougher standard to determining whether an 
individual with an impairment was 
“substantially limited” in the performance of a 
major life activity and therefore covered under 
the ADA.  The ADAAA directed the EEOC to 
impose new regulations defining the term 
“substantially limits” as being applicable to an 
individual who is “significantly restricted” in 
the performance of a “major life activity”.  
“Major life activities” have also been 
overhauled to include things such as: “caring 
for oneself, performing manual tasks, seeing, 
hearing, eating, sleeping, walking, standing, 
lifting, bending, speaking, breathing, learning, 
reading, concentrating, thinking, 
communicating, and working.”  Major life 
activities will also include, “the operation of a 
major bodily function, including but not 
limited to, functions of the immune system, 
normal cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions.”   
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 The New Frontier of the ADA 
�
� As it became effective in 1991, the 
ADA was widely regarded as the most 
expansive and significant civil rights 
legislation enacted into law since the passage 
of the Civil Rights Act of 1964.  The law was 
notable for its broad definitions and open-
ended obligations that were simultaneously 
heralded as a major victory for disabled 
individuals and a potential compliance 
nightmare for employers.   
�

While the law was certainly successful 
in bringing to the attention of employers the 
often overlooked needs of a segment of the 
working population believed to number as high 
as 43 million, subsequent decisions by the 
courts significantly tempered the initial 
concerns of many employers.  Indeed, the 
broad terms found within the statutory 
language and the supporting regulations have 
been, in many ways, whittled down and given 
far narrower application than originally 
envisioned.   An American Bar Association 
study found that employers prevailed in over 
90% of cases litigated under the ADA. 
 

In response, Congress has responded 
with the Americans with Disabilities Act 
Amendments Act of 2008.  After much 
negotiation by business groups, members of 
the disability and civil rights communities, and 
legislators, the ADAAA was passed by the 
Senate upon unanimous consent on September 
11, 2008 and approved by a voice vote in the 
House of Representatives on September 17, 
2008.  With its January 1, 2009 effective date, 
the ADAAA now brings to the workplace (and 
the courts) a specific mandate to “broadly” 
construe the definition of “disability” in favor 
of providing individuals with ADA coverage.   
�



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Under the new law, these decisions 
have been specifically overturned and 
Congress has mandated that such a 
construction was contrary to the original intent 
of the ADA.  Under the ADAAA, “mitigating 
factors” are excluded from the equation in 
determining an individual’s status.   

 
All of these changes are clearly intended and 
designed to expand the application of the ADA 
to a broader class of individuals.  Proponents 
of the bill contend that past Supreme Court 
decisions have narrowed the definition of 
disability to the extent that people with serious 
conditions such as epilepsy, muscular 
dystrophy, cancer, diabetes, and cerebral palsy, 
have been determined not to meet the 
definition of “disabled” under the ADA in its 
original form.  Consequently, plaintiffs have 
lost an overwhelming majority of ADA 
employment discrimination claims that 
proceeded to trial, often due to the judicial 
interpretation of threshold coverage issues.  
The ADAAA vastly broadens the coverage of 
an expansive statutory scheme granting rights 
to disabled workers.  Employers need to 
reacclimmate themselves to these obligations 
and bear them in mind when making 
employment decisions such as hiring, 
discipline and discharge.  Questions 
concerning the application of the ADAAA will 
often be fact specific and outcomes of an ADA 
analysis may be altered based upon the new 
statutory language.   
 
Mozley, Finlayson & Loggins, LLP attorneys 
stand ready to assist employers with advice, 
litigation assistance and preventative 
educational programs designed to assure 
ADAAA compliance.   

Taking the expansion of ADA coverage 
one step further, the ADAAA clarifies the 
standard under which an individual may be 
“regarded as” disabled by an employer.  Under 
the new law, “an individual meets the 
requirement of ‘being regarded as having such 
an impairment’ if the individual establishes 
that he or she has been subjected to an action 
prohibited under this Act because of an actual 
or perceived physical or mental impairment 
whether or not the impairment limits or is 
perceived to limit a major life activity.”  While 
the statute makes clear that the “regarded as” 
limitation does not apply to impairments that 
are transitory and minor, the law defines a 
“transitory impairment” as “an impairment 
with an actual or expected duration of six 
months or less.”  Notably, however, the 
ADAAA provides that reasonable 
accommodations are only required for 
individuals who can affirmatively demonstrate 
that they have an impairment that substantially 
limits a major life activity, or a record of such 
impairment.  That is, accommodations do not 
need to be provided to an individual who is 
only “regarded as” having an impairment.  
Discrimination prohibitions towards such 
individuals, however, remain in effect. 
 

The ADAAA also eliminates 
“mitigating factors” from the definition of a 
disability and overturns three rulings by the 
Supreme Court in 1999 (Sutton v. United 
Airlines, Murphy v. United Parcel Service, and 
Albertson’s, Inc. v. Kirkingburg). In these 
cases, the Supreme Court held that “mitigating 
measures” that would assist an individual in 
controlling an impairment must be a factor 
considered in determining whether an 
individual is “disabled” within the meaning of 
the ADA.  In essence, to the extent the 
individual employed some measures that 
assisted them in controlling or overcoming 
their impairment, they would be exempt from 
statutory protection.   
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